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In brief

The Finance Act, 2019, had introduced certain amendments in the Indian Stamp Act, 1899, to
streamline the levy and collection of stamp duty on securities transactions. The Ministry of Finance
notified the Indian Stamp (Collection of Stamp Duty through Stock Exchanges, Clearing Corporations
and Depositories) Rules, 2019, on 10 December 2019, to regulate the centralised mechanism for the
collection of stamp duty across the country. These amendments have come into force with effect from

1July 2020.

In detail
Background

The relevant provisions of the
Finance Act, 2019,amending
the Indian Stamp Act, 1899
(the Act)andthe Indian Stamp
(Collection of Stamp-Duty
through Stock Exchanges,
Clearing Corporationsand
Depositories) Rules, 2019 (the
Rules) were notified' together
on 10 December 2019 which
were to comeinto force from 9
January2020°

However, the Ministry of
Finance, vide notifications*
dated 8 January 2020,
extended theeffectivedateto1
April 2020, and vide
notification®® dated 30 March
2020, further extended the
effectivedateto 1 July 2020.
This Regulatory Insight
summarises the provisions of
the Act as amended bythe

! Notification issued by Ministry of
Einance dated 10 December2019
* Notification issued by Ministry of
Finance dated 10 December2019

FinanceAct, 2019 and the
Rules, as applicable to
securities transactions.

Amendments effective from
1 July 2020

Instrumentsof securities liable
tostamp duty

e The definition of
debentures has been
inserted such that
“debenture” includes —

(i) Debenture stock,
bonds oranyother
instrumentofa
companyevidencinga
debt, whether
constitutinga charge
onthe assets ofthe
companyornot;

(i1) Bonds,in the nature of
debentures issued by
any incorporated

® Notification issued by the Ministry of

companyorbody
corporate;

(iii) Certificate of deposit,
commercial usance
bill, commercial paper
and suchotherdebt
instrument of original
or initialmaturity up
tooneyear,asthe
Reserve Bank of India
(RBI) may specify
from time-to-time;

(iv) Securitised debt
instruments; and

(v) Any otherdebt
instruments specified
by the Securitiesand
Exchange Board of
India (SEBI) from
time-to-time.

e “Debenture”hasbeen
excluded from the
definition of “bonds.” This
exclusion ensures

® Notification issued by the Ministry of

Finance dated 8 January 2020
* Notification issued by the Ministry of

Finance dated 30 March 2020
® Notification issued by the Ministry of

Finance dated 8 January 2020

Finance dated 30 March 2020

.

pwec

WWwWw.pwc.in


http://egazette.nic.in/WriteReadData/2019/214585.pdf
http://egazette.nic.in/WriteReadData/2019/214585.pdf
http://egazette.nic.in/WriteReadData/2019/214581.pdf
http://egazette.nic.in/WriteReadData/2019/214581.pdf
http://egazette.nic.in/WriteReadData/2020/215222.pdf
http://egazette.nic.in/WriteReadData/2020/215222.pdf
http://egazette.nic.in/WriteReadData/2020/215224.pdf
http://egazette.nic.in/WriteReadData/2020/215224.pdf
http://egazette.nic.in/WriteReadData/2020/218957.pdf
http://egazette.nic.in/WriteReadData/2020/218957.pdf
http://egazette.nic.in/WriteReadData/2020/218954.pdf
http://egazette.nic.in/WriteReadData/2020/218954.pdf

Regulatory Insights

that stampdutyon
“debentures”is chargeable
only under any Article 27
(Union list) of the Constitution
of India and not underthe
classification of “bonds.”

The definition of securities has
beenwidenedtoinclude —

(1) Securities, asdefinedin
clause (h) of section2 of
the Securities Contracts
(Regulation) Act,1956
(SCRA Act);

(i) A“derivative,” asdefined
in clause (a) of section
45U of the RBI Act,1934;

(ii) A certificate of deposit,
commercial usancebill,
commercial paper, repo
on corporatebondsand
such other debt
instruments of original or
initial maturity upto one
year, as the RBI may
specify from time-to-
time; and

(iii) Any otherinstrument
declared bythe Central
Government, by
notificationin the Official
Gazette, tobesecurities
for the purposes of this
Act.

e The definitionofthe term

“instrument”hasbeen
widenedbyincludingin its
ambit, a document, electronic
or otherwise, created fora
transaction in a stock
exchangeordepositoryby
which anyright orliability is,
or purportstobe, created,
transferred,limited, extended,
extinguished orrecorded.

Issue of debenture

Valuation mechanism

Stamp dutyis tobelevied on
the marketvalue ofa stock or
security. The definition of
marketvalueprovidesas
follows:

Inrelationto an instrument
throughwhich —

(i) Any securityistradedina
stock exchange, means
the priceat whichitis so
traded;

(i) Any security that is
transferred througha
depository but nottraded
in stock exchange, means
the priceorthe
consideration mentioned
in such instrument;

(iii) Any security dealt
otherwisethanin the
stock exchange or
depository, meansthe
price or consideration
mentionedin such
instrument.

In the absence of a specific
provisionfor market valuein
case of transfers without
consideration, it seems that
such transactions would not be
subjectto stamp dutyin the
absenceofany other
instrument of transfer. The
Governmentof India has
issued frequently asked
questions (FAQs)’ forthe
implementation of
amendmentsin the Actand
the Rules madethereunder.
Questions 15 and 24 of the
FAQs clarifythatno stamp
duty is payablein relation to
transactionswithout
consideration,i.e., gift, bonus
shares, transmission of
securities, etc.

In the following cases, the

marketvalue for computation
of stamp dutyis as under:

(i) Incaseof Optionsinany
securities: premium paid
by the buyer;

(ii) In case of Repoon
corporatebonds: interest
paid by theborrower; and

(iii)) In case of Swap: onlythe
firstleg of cash flow, i.e.,
in a swap agreement, the
notional/ grossvalue of
the contractforthe
buyer.

Levy of stamp duty
¢ The newlyinserted sections A

and 9B of the Act consolidate
the stamp duty provisions
relating to theissue, saleor
transfer of securities.

The instrument on which
stamp dutyis chargeable
undersection9A of the Act
shall bethe principal
instrument forthelevy of
stamp duty,and no stamp duty
shall be charged on anyother
instrumentsrelatingto the
said transaction.

The new section 8A provides
levy of stamp dutyin relation
tothe transfer of
dematerialised securitiesand
units of mutual funds between
beneficial owners. The transfer
of securitiesfrom a personto a
depository (dematerialisation)
or from a depository toa
person (rematerialisation)
shall continue to be exempt.

A quick glance of the changes
tothe stampdutyratesare
providedin thebelow table:

INR 2.5m, whicheveris lower

t1c1e Transactlon Rate wuh effect Erstwhilerate
from1 July 2020

0.005% 0.05% peryearup toa maximum of 0.25% or ‘

" EAQs issued on 30 June 2020
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Rate with effect
from1 July 2020

Erstwhilerate

Transfer and re-issue of 0.0001% Chargedas per State Schedules
debenture

56A Issue of securities other than 0.005% Charged as per State Schedules
debentures Exemptforissue of unitsof mutual funds
Transfer of security otherthan | 0.015% 0.25% for unlisted shares; Exempt for units of
debenture on deliverybasis mutual funds and sharesheld in

dematerialised format

Transfer of security otherthan | 0.003% Charged as per State Schedules
debenture on non-delivery basis
Derivatives — Futures (equity 0.002% Charged as per State Schedules
and commodity)
Derivatives — Options (equity 0.003% Charged as per State Schedules
and commodity)
OTCcurrencyandinterestrate | 0.0001% Chargedas per State Schedules
derivatives
Otherderivatives 0.002% Chargedas per State Schedules
Government securities 0% Charged as per State Schedules
Repo on corporate bond 0.00001% Charged as per State Schedules

e There hasbeen significant
reductionin stamp dutyon

certain transactions. For in certain States.
example, stamp dutyon the
transfer of unlisted shares is Stamp duty payment

now reduced from 0.25% to
0.015%.In addition, stamp

duty on allotment of shares is
now 0.005%,whichwas0.1%

Inthe absenceofan

agreement to the contrary, the
person responsible forthe
payment of stamp dutyin case of
differenttransactions is described
inthe belowtable.

Sale of security through stockexchange Buyer

Sale of security otherwise than through a stock exchange Seller

Transfer of security through a depository Transferor

Transfer of security otherwise than through a stock exchangeor | Transferor

depository

Issue of security whether through a stock exchange ordepository | Issuer

or otherwise

In any othercase Person making, drawing or executingsuch

instrument
Stamp duty collection payment mechanism of stamp agents).
mechanism duty bystock exchanges, e The collectingagentsfor
Th isi ibe thy clearing corporationsand certain transactions provided

* € provisions prescribethe depositories (collecting P

centralised collectionand

inthe belowtable.
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Natureoftransaction Collecting agent

Sale of security through stockexchange

Stock exchange or clearing corporation
appointed byit

Transfer of security through a depository

Issue of securitiesresultingin creation/ changein records of

depository

Depository

Transactions otherwise than through a stock exchange or

depository

Registrars to anissueand/ orshare transfer
agents/ orissuer/ orseller

e TForthe saleofany securities
throughthestock exchange,
includingthe sale of any listed
units of any registered pooled
arrangements or scheme or
tripartiterepo —

(i) Stamp duty shall be
collected on the
settlementday;

(ii) Fortransactionsreported
toastockexchange,
stampdutyshallbe
collected on the entire
sale consideration when
the transferis reported,
eveniftheconsideration
is paid in partorin
instalments tobepaidin
future. However, if
reportingis by the
depository, and such
depository has collected
stamp dutyandinformed
aboutit,thestock
exchange should not
collect stamp duty on
such transactions;

(iii) The sale consideration
reportedtoa stock
exchange shall be
considered as theactual
sale value;

(iv) In case of interoperability
of clearing corporations,
the tradesofa client
across the stock
exchanges shallbe
considered for
determining whether they
would result in a delivery
or not.

e Fortransferofsecurities for

consideration madebya
depository otherwise than
througha stockexchange —

(i) Stamp duty hastobe
collected before the
execution of all off-
markettransfers
involvingthe transfer of
securities in the
depository system. This
includesover-the-counter
tradesoccurringin
dematerialised or
electronicform;

(i) In case oftransfer of
securities pursuant to the
invocationofa pledge,
duty shall be collected
from the pledgee on the
marketvalue of
securities.

e Ontheissueofsecurities

leading to creation or change
in records of the depository —

(i) Stamp duty shallbe
collected from theissuer
before executingany
transaction in the
depository system;

(ii) Stamp duty shall notbe
collected on the creation
or destruction of
securities on account of
corporate actions such as
stock split, consolidation,
mergersand acquisitions,
or such similaractions, if
it does not involve change
in beneficial ownership.
Provided there is fresh
issue toaninvestoras

part ofa corporate action,
such issuanceshall be
subjectto stamp duty.

e The collectingagent shall

round offthe stamp dutyto
the nearestrupee and transfer
ittothe accountofthe
concerned State Government,
with the RBI, or any specified
scheduled commercial bank.

Within three weeks ofits
collection, stamp duty
collectedis tobetransferred to
the State Government where
the buyer resides. Ifthe buyer
islocated outside India, the
stampdutyis tobetransferred
tothe State where thetrading
member/ broker ofthe buyer
islocated.Ifthereis nosuch
tradingmember, it needstobe
deposited to the State
Governmenthaving the
registered office of the
participant.

Collectingagentsmaydeduct
0.2% ofthe stamp duty
collected as facilitation charges
before transferringit to the
concerned State Government.

The collectingagent will
submit a monthly stamp duty
return along with thelist of
defaultersin the prescribed
manner, within seven days of
the succeedingmonth. An
annualreturnis alsorequired
tobe filed on orbefore 30
June ofthe immediately
followingfinancialyear.
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Potentialimpact

e Multipleincidences of taxation
are prevented, as Statesshall
not collectstampdutyon any
secondaryrecord of
transaction associated witha
transaction on whichthe
depository/ stock exchange
hasbeenauthorised to collect
the stamp duty.

e Theburdenofstamp duty
costsin certaintransactions,
such as transfer of securities
onnon-deliverybasisand
derivatives, has reduced, as
stampdutyis nowlevied only
on one side (eitheron the
buyerorthe sellerbutnot on
both) instead of being levied
onboth sellerand buyer.

e Theincidence of stampduty
hasbeenreducedin many
segments, such as theissue of

shares,debentures, transfer of
shares notin dematerialised
format, transfer of debentures
(including re-issue), etc. This
shall aid capital formation and
promotethe corporate bond
market.

Investorsshould be cognisant
of stamp dutyimplications on
transactionsinvolving units of
mutual funds and alternative
investment funds.

The standardisation of levy
and collection mechanism
shall avoid taxarbitrage for
the issueorre-issueorsaleor
transfer of securities
happening outside stock
exchanges and depositories.

This system willhelp develop
equity marketsand equity
culture across thelengthand
breadth ofthe country,

usheringin balanced regional
development.

e Thisrationalised and
harmonised system through
the centralised collection
mechanismis expected to
minimise the cost of collection
and enhancerevenue
productivity.

The takeaways

The amendments made effective
from 1July 2020 will lead to a
standardised stamp duty regime
for securitiestransactions. Thisis
awelcomestep towards a robust
and well-defined framework for
securities transactions in India.

Let’s talk

Fora deeperdiscussion of how
this issue might affect your
business, please contact your
local PwCadvisor
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