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Section 56(2)(vii) applicable to
‘property’ in the nature of capital
asset and not which is traded in the
normal course of business or trade

May 6, 2019

In brief

Recently’, the Jaipur bench of the Income-tax Appellate Tribunal (Tribunal) held that the intention of
clause (vii) of section 56(2) of the Income-tax Act, 1961 (Act) is not to tax the transactions entered in
the normal course of business or trade, where the profits are taxable under the specific income head.

In detail
Facts

e The taxpayer, an individual,
is engaged in real estate
business and regularly dealt
in sale and purchase of land
and buildings.

e During the year, the
taxpayer purchased land for
a consideration for which
the stamp authority
adopted a higher value.

e The taxpayer recorded the
purchase of the land in its
trading account.

e According to the Tax Officer
(TO), the taxpayer received
the land for an inadequate
consideration, which
invoked the provision of
section 56(2)(vii)(b)(ii) of
the Act. Thus, the
differential amount® was
taxed as deemed income of
the taxpayer.

11TA No. 392/JP/2019

e The Commissioner of
Income-tax (Appeals)
[CIT(A)] confirmed the
TO’s action.

Issue before the Tribunal

e  Whether provision of
section 56(2)(vii)(b)(ii) of
the Act is applicable to
‘property’, that is, land (not
a capital asset), purchased
in the normal course of
business?

e Consequently, whether
there could be an addition
on account of suppression
of the purchase price, that
is, the difference between
the value adopted by stamp
duty authority and the
actual consideration paid?

Taxpayer’s contention

e The taxpayer contended
that provision of section
56(2)(vii)(b)(ii) of the Act is
not applicable in the instant
case. This is so as the said

provision would be
considered in case of
purchase of a capital asset.

The taxpayer also
contended that the intent is
not to tax transactions
entered into the normal
course of business or trade,
the profits of which are
taxable under specific heads
of income.

Further, the scope of
section 56(2)(vii) of the Act
is restrictive in nature.
Moreover, it was amended
to only include property
that is in the nature of a
capital asset.

The taxpayer contended
that the TO made no
allegation of laundering of
unaccounted income.
Hence, invocation of section
56(2)(vii) of the Act is bad
in law.

2 value of land adopted by the stamp authority less consideration paid towards purchase of land

.
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The TO failed to refer the
matter to the valuation officer
before invoking the provision.

Tribunal’s ruling

The Tribunal observed that the
provision of section 56(2)(vii)
of the Act was introduced as a
counter evasion mechanism to
prevent laundering of
unaccounted income.

The Tribunal further observed
that the intent is not to tax
transactions entered into in
the normal course of business
or trade, the profits of which
are taxable under specific
heads of income.

Hence, the Tribunal held that
section 56(2)(vii) of the Act

will have application to a
‘property’ which is in the
nature of a capital asset.
Therefore, it would not apply
to a stock-in-trade, raw
material and consumable
stores of any business of such
recipient.

The Tribunal restored the
matter to the TO for deciding
the matter afresh. According
to the Tribunal the lower
authorities had not properly
appreciated the relevant
provisions of the Act with
regard to land purchased by
the taxpayer, which was a part
of stock-in-trade.

The takeaways

e This decision provides

guidance on the interpretation
of the term ‘property’ as
appearing in section
56(2)(vii)(b) of the Act and
now for section 56(2)(x)(b) of
the Act.

e [t also re-emphasises that the
intent is not to tax
transactions entered into
normal course of business.
However, going forward this is
likely to evolve further where
transactions of similar nature
could potentially be
challenged.

Let’s talk

For a deeper discussion of how
this issue might affect your
business, please contact your
local PwC advisor
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