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 Section 56(2)(viib) applicable at the 
time of share allotment, even if 
application made before insertion 
of that section 

March 21, 2019 

In brief 

The Delhi bench of the Income-tax Appellate Tribunal (Tribunal) held that the provisions of section 
56(2)(viib) of the Income-tax Act, 1961 (Act) are applicable to shares allotted at premium at the time 
of allotment (after the insertion of the aforesaid section in the Act), even if the share application 
money was received prior to its introduction. 

 

In detail 

Facts 

 The taxpayer,1 a private 
limited company, received 
share application money 
during assessment years 
(AY) 2012-13, 2013-14 and 
2015-16. 

 Against all the above 
applications, shares of face 
value INR 10 were allotted 
at a premium of INR 790 
per share, only in AY 2015-
16.  

 The taxpayer had relied on 
the valuation report of a 
registered valuer, dated 5 
April 2011, to justify the fair 
value of the shares. 

 The Tax Officer (TO) 
ignored the valuation report 
and added the entire 
amount under the 
provisions of section 
56(2)(viib) of the Act. 

                                                             
1 ITA No.5933/DEL/2018 

 As per the TO, the shares 
were allotted only in AY 
2015-16, when the 
provisions of section 
56(2)(viib) of the Act were 
applicable. The TO noted 
that the taxpayer is duty 
bound to submit the basis 
of calculation of share 
premium, as per Rule 11U 
and Rule 11UA of the 
Income-tax Rules, 1962 
(Rules), and justify the 
allotment of shares at a 
premium. 

 On further appeal before 
the Commissioner of 
Income-tax (Appeal) the 
matter was held in favour of 
the Revenue. 

Issue before the Tribunal 

Whether the provisions of 
section 56(2)(viib) of the Act 
are applicable to shares 
allotted at premium at the 
times of allotment (after the 
insertion of the aforesaid 

section in the Act), even if the 
share application money was 
received prior to its 
introduction ? 

Revenue’s contentions 

 The taxpayer had only 
received share application 
money in AYs 2012-13 and 
2013-14, and no shares 
were allotted. Hence, the 
applicability of section 
56(2)(viib) of the Act did 
not arise in those AYs.  

 The shares were allotted 
only in AY 2015-16, based 
on the share application 
money received, and hence, 
section 56(2)(viib) of the 
Act will be applicable. 

Taxpayer’s contentions 

 The share application 
money received in earlier 
years cannot be considered 
during AY 2015-16, as the 
provisions of section 
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56(2)(viib) of the Act were 
inserted with effect from 1 
April, 2013 

 Only a portion was received as 
share application money in AY 
2015-16. 

 The provisions of section 
56(2)(vii) of the Act are not 
applicable, as the taxpayer had 
submitted the valuation 
report, which was not accepted 
by the TO. 

Tribunal’s ruling 

 Two portions of the share 
application money was 
received in AYs 2012-13 and 
2013-14, respectively.  

 The entire share allotment was 

done during AY 2015-16; 
therefore, it cannot be said 
that the taxpayer was not 
liable to justify the share 
premium and furnish a 
valuation report, as mentioned 
under Rule 11U and 11UA of 
the Rules. 

 Further, the Tribunal 
categorically noted that 
although the share application 
money was received in earlier 
years, since shares were not 
allotted, the share premium 
could not have been examined. 

 The entire transaction 
crystallised in AY 2015-16, 
which also includes the share 
premium and it needs to be  

examined only in AY 2015-16. 

 The Tribunal restored the 
matter to the TO and directed 
the taxpayer to justify the 
share premium as per the 
provisions of Rule 11U and 
11UA of the Rules. 

The takeaways 

With this decision, the Tribunal 
has reaffirmed that section 
56(2)(viib) of the Act needs to be 
tested in the year of allotment of 
shares.  

Let’s talk 

For a deeper discussion of how 
this issue might affect your 
business, please contact your 
local PwC advisor 
 



Tax Insights 

 
 
 

For private circulation only  
 
This publication has been prepared for general guidance on matters of interest only, and does not constitute professional advice. You should not act upon the information 
contained in this publication without obtaining specific professional advice. No representation or warranty (express or implied) is given as to the accuracy or completeness 
of the information contained in this publication, and, to the extent permitted by law, PwCPL, its members, employees and agents accept no liability, and disclaim all 
responsibility, for the consequences of you or anyone else acting, or refraining to act, in reliance on the information contained in this publication or for any decision based 
on it. Without prior permission of PwCPL, this publication may not be quoted in whole or in part or otherwise referred to in any documents. 
 
© 2019 PricewaterhouseCoopers Private Limited. All rights reserved. In this document, “PwC” refers to PricewaterhouseCoopers Private Limited (a limited liability company 
in India having Corporate Identity Number or CIN : U74140WB1983PTC036093), which is a member firm of PricewaterhouseCoopers International Limited (PwCIL), each 
member firm of which is a separate legal entity. 

 
 

 

About PwC  

At PwC, our purpose is to build trust in society and solve important problems. We’re a network of firms in 158 
countries with over 250,000 people who are committed to delivering quality in assurance, advisory and tax services. 
Find out more and tell us what matters to you by visiting us at www.pwc.com. 
 
In India, PwC has offices in these cities: Ahmedabad, Bengaluru, Chennai, Delhi NCR, Hyderabad, Kolkata, Mumbai 
and Pune. For more information about PwC India’s service offerings, visit www.pwc.in 
 
PwC refers to the PwC network and/or one or more of its member firms, each of which is a separate legal entity. Please 
see www.pwc.com/structure for further details. 
 
© 2019 PwC. All rights reserved  
 
 

Follow us on:  

 

Our Offices 

Ahmedabad Bengaluru Chennai 

1701, 17th Floor, Shapath V, 

Opp. Karnavati Club, 

S G Highway, 

Ahmedabad – 380051  

Gujarat  

+91-79 3091 7000 

6th Floor 

Millenia Tower ‘D’  

1 & 2, Murphy Road, Ulsoor,  

Bengaluru – 560 008 

Karnataka  

+91-80 4079 7000 

8th Floor 

Prestige Palladium Bayan 

129-140 Greams Road  

Chennai – 600 006 

Tamil Nadu 

+91 44 4228 5000 

Hyderabad Kolkata Mumbai 

Plot no. 77/A, 8-2-624/A/1, 4th 

Floor, Road No. 10, Banjara Hills,  

Hyderabad – 500034 

Telangana 

+91-40 44246000 

56 & 57, Block DN.  

Ground Floor, A- Wing 

Sector - V, Salt Lake 

Kolkata – 700 091 

West Bengal 

+91-033 2357 9101/ 

4400 1111 

PwC House 

Plot No. 18A, 

Guru Nanak Road(Station Road), 

Bandra (West), Mumbai – 400 050 

Maharashtra 

+91-22 6689 1000 

Gurgaon Pune For more information  

Building No. 10,  Tower - C 

17th & 18th Floor,  

DLF Cyber City,  

Gurgaon – 122002 

Haryana  

+91-124 330 6000 

7th Floor, Tower A - Wing 1,  

Business Bay, Airport Road,  

Yerwada, Pune – 411 006 

Maharashtra 

+91-20 4100 4444 

Contact us at 

pwctrs.knowledgemanagement@in.pwc.com  

http://bit.ly/1NslMrH
http://linkd.in/186VxRE
http://on.fb.me/ZeYMDE
http://bit.ly/Z1pmhr
http://www.pwc.com/
http://www.pwc.in/
http://www.pwc.com/structure
mailto:pwctrs.knowledgemanagement@in.pwc.com

