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Capital gains exemption available under India- Mauritius tax treaty - Azadi Bachao Andolan decision followed and McDowell 

decision distinguished 

In brief 

In a recent ruling in the case of Ardex Investments Mauritius Ltd.1 (‘the applicant’), 

the Authority for Advance Rulings (“AAR”) has held that capital gains arising on 

sale of shares held in an Indian company to another non-resident group company 

is not taxable in India under the provisions of the Double Taxation Avoidance 

Agreement between India and Mauritius (the “tax treaty”). The AAR observed that 

the formation of the Mauritius subsidiary might be an attempt to take advantage of 

                                                           
1
 Ardex Investments Mauritius Ltd., In re [A.A.R No. 866 of 2010] 

the Tax Treaty. But, that by itself cannot be viewed or characterised as 

objectionable treaty shopping.  

The AAR further held that the applicant will have to file the tax return in India in 

respect of such capital gains.  

Facts 

• The applicant (formerly known as Norcros Investments (Mauritius) Ltd.) a 

company incorporated in Mauritius is a wholly owned subsidiary of Ardex 

Holdings UK Ltd. (“Ardex UK”).  
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• The applicant is a tax resident of Mauritius and holds a tax residency 

certificate issued by the Mauritius tax authorities.  

 

• The applicant held 6,500,000 equity shares (constituting 50 per cent) of Ardex 

Endura (India) Pvt. Ltd. (‘Ardex India’ or ‘the Indian company’). Ardex India is 

engaged in the business of manufacturing flooring adhesives. 

 

• The applicant intends to sell its above entire holding in Ardex India to another 

non-resident group company, Ardex Beteiligungs – Gmbh Germany at fair 

market value prevailing at the time of proposed sale. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Issue 

The key issue was whether capital gains arising to the applicant on the sale of 

shares of an Indian company are exempt from tax under the tax treaty. 

Revenue’s contentions 

• The sole purpose for establishing the applicant company was to hold the shares 

of the Indian company on behalf of the holding company viz. Ardex UK and to 

take advantage of capital gains exemption under the tax treaty. 

 

• The applicant was funded by its holding company for the entire investment it 

made in the Indian company. 

 

• The decision for selling the shares of the Indian company was taken by the 

holding company. The applicant, as a subsidiary, was expected to follow that 

decision in full.  

• The applicant’s only investment is in shares of the Indian company and that it 

has not earned any other income of any nature for the year or for the 

immediately preceding year. 

 

• In the circumstances, the veil had to be pierced and on so piercing, it was clear 

that the capital gains accrues to Ardex UK (i.e. the holding company of the 

applicant company) and its taxability will be governed by Article 14 of India-

UK tax treaty.  

Applicant’s contentions 

• The applicant was created by another group viz., Norcros in the year 1998.  

 

• Ardex group, with a view to expand its business, in November 2001, took a 

business decision to acquire the applicant company, which inturn enabled it to 

acquire the business of the products allied to construction materials carried on 

by the Indian company. 

 

• The Board of Directors of the applicant took the decision to transfer the shares 

of the Indian company. 

Ardex Germany Ardex UK 

Ardex Mauritius 

Ardex India 

Sale of 

Ardex 

India’s 

shares 

100% 

50% 
Outside India 

India 



PwC News Alert 

November 2011 

 

3 
 

• The applicant is a separate legal entity and is a beneficial owner of the shares 

of the Indian company. 

 

• The applicant is a tax resident of Mauritius and holds a tax residency 

certificate.  

 

• Having regard to the above facts, there is no justification for piercing the veil 

and that the tax treaty between India-Mauritius should be applied and not the 

tax treaty between India-UK.  

 

• The applicant also placed reliance on the Supreme Court’s (SC) decision in the 

case of Azadi Bachao Andolan2 and the AAR’s ruling in the case of E-Trade 

Mauritius3. 

 

• The applicant relied on the ruling of the AAR in the case of Vanenburg Group 

B.V.4 to support its contention that it is not required to file a return of income 

in India in respect of the proposed transaction. 

AAR observations 

• The AAR noted that the applicant made the initial investment almost 10 years 

before the date of application. The investment steadily increased and now 

these shares were proposed to be sold to another group company. This was not 

a sudden arrangement. 

 

• At worst, the formation of the Mauritius subsidiary might be an attempt to 

take advantage of the Tax Treaty. But, that by itself cannot be viewed or 

characterised as objectionable treaty shopping. It was held in the case of Azadi 

Bachao Andolan (above) that even treaty shopping is not a taboo. Incidentally, 

                                                           
2
 UOI v. Azadi Bachao Andolan [2003] 263 ITR 706 (SC)  
3
 E-Trade Mauritius Ltd., In re [2010] 324 ITR 1 (AAR) 
4
 Vanenburg Group B.V., In re [2007] 289 ITR 464 (AAR) 

the decision in the case of McDowell and Co. Ltd.5 did not deal with treaty 

shopping, and hence, guidance was sought from the decision in the case of 

Azadi Bachao Andolan (above). 

 

• It is not clear how far the theory of beneficial ownership could be invoked to 

come to a conclusion that in the current case the company in the UK holds the 

shares in the Indian company. 

 

• The AAR may have a little leeway in considering the question as to whether the 

transaction is designed for the avoidance of tax more so when it is in the 

nature of a proposed transaction.  

 

• The AAR could still take a note of the steps taken to bring about the present 

transaction to ascertain whether there was a scheme devised for avoidance of 

tax. But a case of this nature, where the shares were held for a considerable 

period of time, before they are sought to be sold by way of a regular 

commercial transaction, it may not be necessary to go into enquiry on who 

made the original investment for the acquisition of the shares and 

consequences arising therefrom. 

 

• At worst, the contentions of the Revenue to apply the India-UK tax treaty could 

be said to be the case of treaty shopping, even then, in light of the decision in 

the case of Azadi Bachao Andolan (above), no further enquiry on the issue is 

warranted or justified.  

Ruling 

• In light of the aforesaid observations, the AAR ruled that capital gains on the 

proposed sale of shares by the applicant to its group company is not liable to 

                                                           
5
 McDowell and Co. Ltd. v. CIT [1985] 154 ITR 148 (SC) 
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tax in view of Article 13(4) of the India-Mauritius tax treaty, and hence, the 

applicant can receive the sale proceeds without any tax withholding. 

 

• The AAR also ruled that the applicant is bound to file a return of income in 

India in respect of income arising on the proposed sale of shares, following the 

recent ruling in the case of VNU International B.V.6 and the subsequent 

rulings. 

Conclusion 

The ruling is of relevance to foreign investors investing into India, especially 

through Mauritius. This ruling reiterates and relies on the principle laid down by 

the SC in the case of Azadi Bachao Andolan (above) that treaty shopping is not 

taboo and does not warrant further enquiry.  

While giving its ruling, the AAR also took note of the fact that the investment in 

Indian company was held for considerable length of time before it is proposed to 

be sold as a regular commercial transaction.  

While the ruling is applicable only in the case of the applicant for which it has been 

taken, it has a persuasive value for the other tax payers. 

 

 

 

 

                                                           
6
 VNU International B.V., In re [2011] 334 ITR 56 (AAR) 
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